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BRIEF FOR APPELLANT 


On Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 
This is an appeal from a conviction of robbery under 


D.C. Code §22-2901. Jurisdiction to hear this appeal is 


founded upon 28 U.S.C. §1291 and Rule 37 of the Federal 


Rules of Criminal Procedure. On September 17, 1965, this 


court entered an order permitting Appellant to prosecute 


this appeal without prepayment of costs. 


STATEMENT OF TE CASE 
— EE EE CASE 


On May 12, 1965, Appellant was convicted of robbery 
and subsequently sentenced to imprisonment for two (2) 
to six (6) years. 

4t the trial below, the victim, Louise Jordan, 
testified that on February 18, 1965, as she was entering 
@ Safeway supermarket, Appellant grabbed her pocketbook, 
and she seized him (Tr. 5-6). The victim also stated 
that Appellant threw her pocketbook to another boy who 
departed the scene (tr. 6, 9-10). The Government then 
called Mr. James Dennell who stated that as he entered 
the Safeway, he saw the victim holding Appellant and 
Sew Appellant throw a billfold to another boy (Tr. 24- 
25); he also stated that he seized Sppellant (Tr. 25). 
He did not see Appellant take any billfold (Tr. 31). 
Apparently the victim, in fact, had not seen Appellant 
throw any wallet as Mr. Dennell stated that he repeatedly 
told the victim that Eppellent did not have the wallet 


but she continued to search Appellant (Tr. 27). 


ao 


The Government called officer Wallace Thornes Jr. 
who stated that he observed a struggle in front of 
the Safeway, was told by Louise Jordan that Appellant 
had taken her pocketbook, and that he then placed 
Appellant under arrest (Tr. 39-40). He confirmed that, 
although Louise Jordan stated she had seen Appellant 
throw the wallet, “she hadn't actually seen it being 
thrown" (Tr. 41). Officer Thorne, arriving after the 
robbery, offered no testimony concerning the taking. 


The Government recalled Louise Jordan who 


reaffirmed -- over sustained objection -- that she 


saw Appellant throw the wallet (Tr. 45). 

Appellant took the stand on his own behalf and 
denied any participation in the robbery (Tr. 47). He 
admitted being at the Safeway and being grabbed by Louise 
Jordan; he asserted, however, that he was shopping and 
had never seen the victim's wallet (Tr. 48-50). Appel- 
lant offered no evidence supporting his good character 


* 
or credibility. 
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On cross-examination, Government counsel -- in 


his initial questions -- asked Appellant if he were 


previously convicted in the Court of General Sessions 
for carrying a dangerous weapon and attempted petit 
larceny (Tr. 52). Defense counsel's objections to both 
of these questions were overruled and Appellant admitted 
the prior misdemeanor convictions (Tr. 52). On cross- 
exemination Government counsel attempted to impeach 
4Sppellent by showing that, although he claimed past 
employment, he wes not given any W-2 tax withholding 
forms (Tr. 53); the prosecutor 2lso pointed out that 
Appellant did not produce ea corroborating witness (Tr. 
56). 

The Government then recalled Officer Thorne as 
@ rebuttal witness who denied Appellant's testimony in 
Several respects, namely, he asserted that Bppellant 
had never mentioned shopping at the Sefeway and that 
he had never told Appellant he could leave the scene 


(fr. 63-64). 
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In concluding his summation, Government counsel 


admonished the jury (Tr. 73): 


"Remember, on the issue of this 
credibility, he has twice been convicted of 
crimes in this community. Are you going | 
to take his word over the word of these two 
hard working people and this officer? The. | 
Government certainly hopes not." 


The Court, inter alia, charged the jury that 
Appellant's prior convictions should oly be used to 


assess his credibility (Tr. 81-82): : a: 
“There has been introduced in this 
case, ladies and gentlemen of the jury, two 
convictions of the defendant. one for carry= 
ing a deadly weapon, and one for attempted | 
petit larceny. 


"The purpose of that is not for you to 
believe that because he has been convicted of 
two offenses in the past, that it follows ‘from 
that, that he must be guilty of this one. The 
only purpose of the introduction of a record of 
any defendant or any witness goes to the credi- 
bility of the witness. 

“In other words, you must ask yourselves 
whether or not you would place as much credence 
in the testimony of a person who has been , 
convicted of a crime aS you would in the testi- 
mony of a person who has not been convicted ‘of 
a crime." 


After deliberation, the jury returned a verdict of 


guilty (Tr. 83). 


STATUTE INVOLVED 


Title 14, Sec. 305, D.c. Code, 1961 Ed., 
Supp. IV, 1965: 


"A person is not incompetent tc testify, 
in either civil or criminal proceedings, by reason 
of his having been convicted of crime. The fact 
of conviction may be given in evidence to affect 
his crecibility as a witness, either upon the 
cross—examination of the witness or by evidence 
aliunde; and the party cross-examining him is 
not bound by his answers as to such matters. To 
prove the conviction of crime the certificate, 
under seal, of the clerk of the court wherein 
proceedings containing the conviction were had, 
stating the fact of the conviction and for what 
cause, is sufficient." 


STATEMENT OF POINTS 


It was reversible error for the trial court to 


permit Government counsel to attempt to impeach Appellant's 


credibility by asking Appellent about his prior two con- 


victions for misdemeanors. 


Under the existing precedent in this jurisdiction 
the credibility of a defendant in a criminal trial may 


be impeached by bringing out prior convictions = both 


felonies and misdemeanors. Appellant requests the court 


to overrule these precedents insofar as they permit 
the introduction of convictions for intel nese. This 
impeachment practice is derived from D.C. Code 14-305; 
the common law background of this orion however, 
shows it was not intended to cover speeches Decisions 
of this court have expressed this view but applied the 
statute to misdemeanors because of earlier precedent. 
This impeachment rule should be altered because it 
is inimical to a fair trial. The prevailing rule in 
the Federal courts prohibits admissibility of misdemeanor 
convictions for impeachment. Commentators who have 
addressed themselves to this issue have uniformly con= 


demned the practice on a number of grounds. The 


admissibility of prior convictions deters defendants -- 
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both guilty and innocent -- fror. taking the stanc. Jury 


studies show what common sense ndicates: prior convictions, 
gespite limiting instructions, i:re so prejudicial the jury 
fincs it impossible to limit thm to credibility and 
readily uses them as a basis fo- guilt. Not only do 
most pest convictions have littie relevance to veracity, 
there is scant need for the Government to resort to such 
inflammatory evidence to question a defendant's eredibility. 
Appellant wes prejudiced by the introduction of his 
pest misdemeanor convictions. Such prejucice requires 


2 new trial. 


ARGUMENT 


I. THE DISCLOSURE, ON CROSS-EXAMINATION, OF APPELLANT'S 


PRIOR MISDEMEANOR CONVICTIONS IS REVERSIBLE ERROR. 


(Appellant desires the Court to read 
the following pages of the transcript: 
Tr. 52, 73, 81-82). 

Appellant requests the court to re-examine and 
overrule the line of precedents which holds that a 
defendant's past misdemeanor convictions are admissible 
to impeach his Credibility. Under section A below there 
is set forth a brief summary of the common law See 
of this doctrine, an examination of the statutory language 
upon which this jurisdiction bases its Bractice, and 
references to the reluctance with which the District of 
Columbia decisions have permitted the introduction of past 
convictions for misdemeanors to attack credibility. 


Section B is devoted to showing the cogent criticism that 


has been leveled at this practice and the reasons why 


it should be overruled. Under Section C we show why this 
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impeachment doctrine i:. particularly prejudicial in 


Appellant's case. 


Past MisGemeanor Convictions for Impeachment 
Purposes . 


A. The Existina Precedents Permit Introduction of 
ating srecedents Permit Introduction of 


in a criminal trial the prior conviction of a 
defendant cannot be introduced to prove disposition to 
commit crimes. See 1 Wigmore, Evidence §§192-194 
(3d ed. 1940). Strikingly, many authorities do not take 
the position that prior crimes are irrelevant to guilt, 
but rather that they prove too much. Prior convictions 
are excluded because their relevance is not balanced 
by their overwhelming prejudice to the defendant. See 
Wigmore, supra, §194. It is crucial to realize that 
this exclusionary doctrine is not aimed at deterring 
undesirable police practices or based on similar 


rationales, but “is in truth mainly designed to protect 


the innocent and not the guilty.” Wigmore, supra 


at p. 651. 
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Although a defendant's past convictions may not be 
used to infer guilt, as a practical matter, a defendant's 
prior convictions are often set before the jury under one 
of numerous ose The most far-reaching of these 
exceptions permits the introduction of a defendant's 
prior conviction to impeach his credibility. This excep-— 
tion has its roots in the common law rule which prohibited 
a person convicted of treason or other infamous crime 
from competence as a witness in civil or criminal cao 


In the District of Columbia, as elsewhere, this rule has 


been changed by statute (14 D.c. Code, Section 305) . The 


J/ Evidence of other convictions can be introduced 
against the defendant, inter alia, to show: (1) motive; 
(2) intent; (3) absence of mistake; (4) common scheme 
of criminal conduct embracing the commission of two or 
more related crimes: and (5) identity. Drew v. U.S., 
118 U.S. App. D.c. 11, 331 F.2d 85 (1964) . 


2/ See Ferguson v. Georgia, 365 U.S. 570 (1961). 
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statute, as a corollary, also provides that prior 


“convictions” can be shown to affect "credibility as a 


witness.“ Section 305, in relevant parts, provides as 


follows: 


“A person is not incompetent to testify, 
in either civil or criminal proceedings, by 
reason of his having been convicted of crime. 
The fact of conviction may be given in evidence 
to affect his credibility as a witness, either 
upon the cross-examination of the witness or 
by evidence aliunde ..." 3/ 


The statute does not specifically refer to defendants in 
criminal proceedings, but merely uses the word "witness". 
Nevertheless, past decisions -- with scant discussion -- 
have applied the statute to defendants in criminal pro- 
ceedings. See Richards v. United States, 89 App. D.C. 
354, 192 F.2d 602 (1951); Clawans v. District of Columbia, 


3/ The statute was amended in 1963 by P.L. 88-241, 
which changed the initial words from "No person" to 
“A person” and made various other changes in phraseology. 
There appears to be no substantive legislative history 
for these changes. 
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61 App. D.C. 298, 62 F.2d 383 (1932). The wording of 


the statute has been rationalized by noting that once 
the defendant takes the stand, he is a witness and is 


treated as any other witness. The fact that he isa 
defendant in a criminal proceeding does not alter his 
status as a witness under the statute. See Goode v. 


United States, 80 App. D.C. 67, 149 F.2d 377 (1945). 
| 

The statute permits the introduction of the “fact 
of conviction" of "crime" for purposes o€ attacking 
credibility. The statute does not define crime" nor 
does it specify misdemeanor, felony, or type of crime. 
The weight of precedent, however, holds that the word 
“crime” includes misdemeanors as well as felonies. 
Murray v. United States, 53 App. D.C. 119, 288 F.1008 
(1923), cert. denied 262 U.S. 757. Bostic v. United States, 
68 App. D.C. 167, 94 F.2d 636 (1938), cert. deniea, 303 
U.S. 635. This conclusion, however, has not been arrived 
at without question. In Campbell v. United States, 85 
App. D.C. 133, 176 F.2d 45 (1949), the court statea that 


the statute was designed to codify the common law; under 
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the common law, misdemeanors could not be employed to 
impeach credibility. The court proceeded to note that 
were this a question of first impression, it would exclude 
misdemeanors from the statutory coverage: 


"Save for these decisions, we should be inclined 
to construe the word ‘crime' in the statute 

as being synonymous with the word ‘felony’, 

thus attributing to Congress the intention of 
merely codifying the common law rule which has 

a reasonable basis, instead of extending it to 
include misdemeanors, which may not involve moral 
turpitude from which depravity may be inferred." 
At p. 135. 


Again, in Richards v. United States, supra,this court 


questioned the wisdom of introducing prior convictions bear- 
ing on credibility: 


“That rule is one which has met with con- 
Siderable criticism. It not only permits the 
prosecutor to throw doubt upon the defendant's 
testimony regarding the facts of the case being 
tried, but also may result in casting such an 
atmosphere of aspersion and disrepute about the 
defendant as to convince the jury that he is an 
habitual lawbreaker who should be punished and 
confined for the general good of the community. 
Efforts to limit that rule and its consequences 
are accordingly not without considerable appeal." 
At p. 357. 
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iN 


A } 
Earlier as well as more recent cases haye evidenced a 
desire to limit the statute by stating that it does not 
encompass "violation of municipal ordinances, or for that 


matter misdemeanors, involving no element of inherent 


wickedness." Clawans v. District of Columbia, 61 App. 


298, 299, 62 F.2d 383, 384 (1932); Frost v: Hays, 
Mun. App., 1958, 146 A.2d 907. 

Judge Youngdahl, in commenting on the practice noted 
what is all too clear: The basis for the rule does not 
seem to exist when the conviction is not of a aishonesty- 
evidencing nature." Colter v. Einbinder, 184 P.S. 523, 

525 (D.C. D.C. 1960). Judge Youngdahl -- apparently in 
light of existing precedent -- did not, however, Limit 
the evidence of prior misdemeanors to those evidencing 
dishonesty. Although the "basis" for the rule dia not 
exist, it was applied. : 

As the above citations make clear, there has been 
substantial doubt in this jurisdiction as to the propriety 


and wisdom of permitting prior misdemeanor convictions 


to impeach credibility. Albeit the reluctance, this is 
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the existing practice. Appellant, for the reasons set 
forth in Section B below, asks the court to overrule these 
prior precedents insofar as they sanction the practice 

of disclosing past convictions for misdemeanors in order 


to impeach the defendant in a criminal proceeding. 


B. Basic Fairness and Sound Policy Require Exclusion 


of MisGemeanor Convictions Introduced Solel 


for Attack on the Defendant's Credibility. 4/ 


The practice of impeaching 2a defendant by inquiring 


into his prior convictions has been roundly criticized by 


4/ Appellant is not seeking a reinterpretation of the 
statute hoiding that “witness” does not include the defendant 
in 2 criminal proceeding thereby making the statute wholly 
inapplicable to criminal defendants. Fithough this would, 
for the reasons hereinafter explained, be sound policy, 
it is unnecessary for the decision here. It is striking, 
nonetheless, that the statute is held to cover criminal 
defendants within the definition of witness when the problems 
and considerations surrounding a criminal defendant's 
testimony are so markedly divergent from that of an ordinary 
witness. 


5/ 


various commentators. 


The affirmative benefits of the practice are; negligible, 


whereas the detriments are so severe as to mpair 
materially the primary purpose of a criminal trial, i.e., 

a full and fair hearing which presents all of the available 
facts for consideration by the jury. Many defendants do 


not present their version of the facts to the jury simply 
{ 


for fear of disclosing past convictions: 


"Undoubtedly one of the principal reasons 
the accused with a prior conviction fails to! 
testify is that he fears even with an honest 
defense thet the knowledge of his former convic- 
tion will make certain a verdict of guilty in 
spite of whatever he has to say." Ladd supra at 
191. 


5/ E.g., Ladd, Credibility Tests - 
89 U. Pa. Law Review 166, 184 (1940) (hefeinafter cited 
as "Ladd"); McCormick, Evidence §43 at 88 (1954) (herein- 
after cited as "McCormick"); Note, Procedural Protections 
of the Criminal Defendant - A Reevaluation of the Privilege 
Against _Self-Ircrimination and the Rule: Excluding Evidence 
of Propensity To Commit Crime, 78 Harvard Law Review 426, 
440; Comment, Other Crimes Evidenced at: frial: Of Balancin 
and Other Matters, 70 Yale L.J. 763, 777% (1961); Comment 
on Uniform Rule of Evidence 21; Comment, on Model Code of 
Evidence, Rule 106(3); E.N. Griswold, The Long View, 
American Bar Association Journal, Nov., $965, p. 1017, 1021 
(hereinafter cited as"Griswold"). 
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The available data confirm the view that a "chief reason" 
Gefendants refuse to testify on their own behalf is fear 
&/ 


of having their prior record set before the jury. Much 


has been written about the defendant's right to remain 


silent. The defendant's right to testify should be of equal 


concern; indeed, it has constitutional dimensions. See 
Ferguson v. Georgia, 356 U.S. 570 (1961). Basic to a 

fair trial is the assumption that the trier of fact has 

heard both sides of the controversy. In light of the Damocles 
sword of prior convictions hanging over the defendant's 

head, this, in many instances is not the case. Studies 
indicate that ithe innocent as well as the guilty fear -- and 
in fact fail -- to take the stand because of past convic- 


tions. Borchard, Convicting the Innocent, 138, 232, 365-66 


&/ American Law Institute, Model Code of Evidence (1942), 
Comment on Rule 106(3): 


“Reports of public defenders assert that 
the admissibility of such evidence [prior 
convictions used to impeach] is a chief 
reason for the failure or refusal of 
the accused to take the stand." 


(1932). 

Dean Griswold classifies the choice of whether to 
take the stand by a defendant with a criminal record as 
“two almost hopeless alternatives." Griswold supra. The 
defendant can testify, in which case the introduction of 
his prior convictions will most likely result ni convic- 
tion. Or, he may refuse to take the stand, in which case 


a conviction will also be likely as his testimony will not 


be set before the jury. Consequently, Dean Griswold 


asks the following question: 


“Ought we not, even with persons who have 
once offended against society, undertake 
to develop procedures which will seek as 
far as possible to bring out truth | 
about the crime now charged, some 
prior crime?" Griswold supra, af 1921. 


Surely a rule of evidence which discourages the 


defendant from presenting his version of the facts must, in 
Y/ : 


the first instance, be suspect. A reasonable hypothesis 


V/ “The fundamental basis upon which all 
rules of evidence rest -- if they are to 
rest upon reason -- is their adaptation 
to the successful development of the 
truth." Funk v. United States, 290 Uv. Ss. 
371, 381 (19 (1933). 
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would seem to follow: since the rule is initially 
deleterious, the affirmative benefits must outweigh the 
Getriments. Such is not the case. The oft-quoted basis 

of the rule is that when the defendant takes the stand, 

the law presumes his good character; therefore, he should 
not be permitted to testify -- absent his criminal record -- 
giving the jury the impression that he has led an exemplary 
life. See 161 ALR 233, 235. This rationale cannot withstand 
examination. First, it is dubious if this is legally 
correct as “the law" does not invest the defendant with 

a “presumption of good character.” Michelson v. U.Ss., 

335 U.S. 469, 475 (1948). Second, it is highly unlikely 
that the jury, in fact, draws the unwarranted assumption 
that a defendant in a criminal trial has led an exemplary 
life. Third, as has been cogently explained Became 
the defendant*s vrior convictions are not needed to question 
his credibility. The prosecution is free to attack his 
veracity on the most germane grounds -- the inconsistencies 


or merits of his testimony. The traditional standards by 


which the jury assesses credibility, i.e., the defendant's 


8/ 78 Harvard Law Review 426, 440. 
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demeanor, are, of course, also available to it. Fourth, 
there is scant need to question the defendant's’ general 
credibility as juries are well aware of the defendant's 

‘ 
interest, his lack of impartiality, and the intense pressure 
upon him to relate an exculpatory story. Pifth, if the 


defendant affirmatively attempts to show his good character, 


then, of course, the prosecution may impeach this testimony 


by showing the contrary. See Walder v. U.S., 347 U.S. 


62 (1953). 

At bottom, the most serious criticism of this impeac h- 
ment rule is the highly prejudicial nature of past convic- 
tions. Recent jury studies establish the ac Juries, 
despite limiting instructions, are inclined to convict a 
defendant once they learn of his past record simply because 
he "was a bad man and hence was more likely thgn not guilty 
of the crime for which he was then standing trial.” 
Admissibility of a defendant's bad character or! past con- 
victions also interferes with the presumption of innocence 


as it helps the jury to be satisfied with “much less proof" 


9/ 70 Yale Law Journal 763, 777. 
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than they would otherwise demand for conviction. Ladd, 
supra at 186. 
It is universally recognized that evidence of prior 


convictions is severely prejudicial to the defendant. See 


Wigmore supra, §§192-194; Fenwick v. U.S., 102 U.S. App. 


D.C. 2312, 252 F.2d 124 (1958). For this reason, convictions 
are inadmissible purely for establishing guilt. Dean 
Griswold has recently noted that a defendant who takes the 
stand and has his prior convictions introduced is “very 
likely to be convicted". Griswold supra. Professor McCormick 
labels the prejudice that ensues from past convictions 


10/ 
“overwhelming.” McCormick supra, at 94. 


10/ It might even be said that the defendant is 
held accountable twice for the same crime; first, when 
he is initially convicted, and, in the second instance, 
when the prior conviction is brought to the jury's attention 
in a subsequent trial. 
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The American Law Institute, moreover} asserts that 


prejudice arises even when past convictions are limited to 


credibility: 
“It is generally believed that evidence i 

of conviction of an accused whether elicited 

on cross-examination or otherwise introduced, 

though received only as affecting his credibility 

as a witness, is constantly misused juries 

to prejudice him on the merits." Comment, Model 

Code of Evidence, Rule 106(3). 


Similarly: } 


"They [juries] will very naturally believe 
that a person is guilty of the crime with which 
he is charged if it is proved to their satisfac- 
tion that he has committed a similar offense, or 
any offense of an equally heinous character." » 
Underhill, Criminal Evidence, 5th ed., Vol. 1, p.447. 


No comfort, accordingly, is gained from the coors 
instructing the jury that a prior conviction should be 
limited to assessing the defendant's credibility. This 
exercise of mental gymnastics required of juries is labeled, 
bluntly but accurately, as "self-deception.", See Griswold 
Supra. Others have taken an equally harsh, ‘but realistic 
view: it defies common sense to believe a jury will -- or 


can -- consider past convictions as bearing only on credibil- 


ity when they have little relevance to it, and to ignore 


-24— 


Prior crimes as bearing on guilt where their relevance 
is greater. See 78 Harvard Law Rev. 426, 441. The 
limiting instruction does not cure; it emphasizes and 
exacerbates the evil. 

In weighing the highly prejudicial nature of this 
evidence against the standard of relevancy, the scales 
are scarcely tilted. Prior convictions, admitted without 
regard for the nature of the offense, have limited probative 

1l/ 
value on the issue of veracity. Because the defendant 
has, for example, previously been convicted of carrying 
a weapon does not mean he is not to be believed. Some 
jurisdictions, including many of the Federal courts, have 
recognized this and only permit evidence of misdemeanor 


convictions involving dishonesty or false statements: 


11/ Significantly, this court has indicated that prior 
convictions are irrelevant to credibility: 


“...when an accused offers himself as a 

witness, his credibility may be impeached 

as in the case of any other witness, and 

that, by local statute, irrelevant though 

they may a ar_to be revious convictions 

of a crime may be shown to that end." {Emphasis 
Supplied]. Goode v. United States, 80 U.S. Ppp. 
D.C. 67, 68, 149 P.2d 377 (1945). 
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"The rule generally applied by Federal Courts 
in criminal cases is that a witness may be 
impeached only by convictions for felony or 
misdemeanors amounting to crimen falsi." 
United States v._ Katz, 78 F.S. 435, 439 


(M.D. Pa. 1948), aff'd 173 F.2a we (3 
Cir. 1949). 


In light of the questionable relevance eas past misdemeanor 
convictions have on credibility, and the sade prejudicial 
impact of this evidence, sound policy requires that they 

be excluded. The exclusion of prior convictions, as 
McCormick maintains, would be "a more cont humane and 
expedient solution than the prevailing pra AACA S Sete 


Supra at 94, ’ 

Various jurisdictions have come to grips with the 
problem. In England, for example, a defendant's prior 
convictions are inadmissible unless the defendant eatees 
the issue of his credibility. See Wigmore ‘supra, §194a. 
Similarly, the Model Code of Evidence, Rule 106 (3), as well 


as Rule 21 of the Uniform Rules of Evidence, exclude prior 


convictions aimed solely at credibility unless ed eee 


12/ 


raises the issue. Pennsylvania, by statute, also — 


12/ “This rule would correct the abuse of 
smearing rather than discrediting a i 
defendant who takes the stand." Comment 
on Uniform Rule of Evidence 21. 


—26- 


the use of prior convictions (29 Pa. Stat. Ann. §711). 
And, as noted above, the general rule in the Federal 
courts is that only felonies, or misdemeanors bearing 

cn dishonesty, tay be received. Appellant urges the court 
to adopt this doctrine here. 

From the foregoing, it may be argued that the grounds 
for excluding misdemeanors from the impeachment doctrine 
are equally applicable to felonies. In light of the 
common law background, however, the exclusion of misdemeanors 
is more compelling. 

First, misdemeanors being of a less heinous nature 
ere even less germane to credibility than felonies. Under 
this rationale of descending grades of violations, con- 
victions for breaches of municipal ordinances are totally 


inadmissible as bearing on credibility. See Clawans v. 


District of Columbia, supra. 


Second, since the common law disability to testify 
only applied to treason, felonies and crimen falsi, the 
most reasonable interpretation of statutes which remove 
this disability -- and permit evidence of such convictions 


concerning credibility -- should exclude misdemeanors. See 
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Campbell v. U.s., supra. Statutes similat to 14: D. Cc. 


Code §305 have been so interpreted: 


"The purpose of such statutes is t remove: 
the common-law disability which p evented 
persons convicted of infamous crimes from 
testifying in the courts. Since only - 
treason, felony and crimen falsi were 
classed as infamous crimes, it has been 
held that in the construction of some of 
these statutes that conviction of a non- : 
infamous crime or misdemeanor cannot be 
shown to effect the defendant's Seer 
161 ALR 233, 275. 


In view of the overwhelming prejudice that. past con- 


victions have, the serious deterrent upon the defendant 


taking the stand, the lack of relevance to veracity, and 
the scant need of the Government to so i leach the defendant, 
it is submitted that the court should li the existing 
precedent so as to exclude misdemeanor convictions from 
the impeachment practice unless the defendant raiees his 


good character or the misdemeanor is germane to dishonesty. 


C. The Introduction of Two Prior Misdemeanor Convictions 


Prejudiced Appellant. 


‘ | 
| 
Many of the vices inherent in sanctioning disclosure 


of prior misdemeanor convictions to impeach a defendant are 


graphically illustrated by Appellant's trial below. 
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As a practical matter, Appellant's entire defense 


hinged upon the jury's acceptance of his version of the 


facts. To present his Gefense, he was compelled to take 
the stand. Appellant had no meaningful choice. He did 
not, however, raise his good character or put his 
credibility in issue. Yet, the first two questions 
the prosecutor asked on cross-examination brought out, 
over defense counsel's objections, Appellant's two 
prior misdemeanor convictions in the Court of General 
Sessions (Tr. 52). The convictions, which Appellant 
admitted, were for carrying a dangerous weapon and attempted 
petit larceny (fr. 52). Under existing precedent this 
evidence was only relevant to credibility. But, as the 
authorities cited above indicate, the fact that Appellant 
was convicted of carrying a dangerous weapon and attempted 
petit larceny has little, if any, relevance to his 
veracity. 

Further, evidence of Appellant's prior misdemeanors 
was not needed to attack his credibility. Other relevant 
impeachment evidence existed and was utilized by the 


Government. The prosecutor in attempting to impeach 
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Appellant's credibility brought out that he aeyea he 
held a job but was not given a W-2 withholding form (Tr. 
53, 54, 65). The Government further attempted to impugn 
Appellant's veracity by drawing attenti to his failure 
to call a corroborating witness (Tr. 56, 365-66) . Apart 


from the conflict of Appellant's testimozy with other 


witnesses, the Government recalled the i ae police 


officer to the stand as a rebuttal witne¢s who mrocesded 
to deny Appellant's testimony on several ints rr. 63- 
64). The foregoing tactics used to impeach Appellant were 
more than adequate. Failure to introduce the past convic= 
tions would in no way have handcuffed the Government or 
prejudiced the public interest. Such evidence only served 
to prejudice Appellant. | 

It was by no means coincidental that, the final argument 
Government counsel left with the jury in e summation was 
a reminder of Appellant's record (Tr. 73)% 

“Remember, on the issue of this credibjlity, 
he has twice been convicted of crimes in this: 
community. Are you going to take his word over 


the word of these two hard working people and 
this officer? The Government certainly hopes not. ~ 
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Appellant's prior convictions were, for tho third 
tine, called to the jury's attention when the court charged 
the jury to limit them to credibility, and not consider 
this evidence on the issue of guilt (Tr. 81-82): 


“There has been introduced in this case, 
ladies and gentlemen of the jury, two convictions 
of the defendant. One for carrying a deadly 
weapon, end one for attempted petit larceny. 


“The purpose of that is not for you to 
believe that because he has been convicted of 
two offenses in the past, that it follows from 
that, that he must be guilty of this one. The 
only purpose of the introduction of a record of 
any defendant or any witness goes to the credibil- 
ity of the witness. 


“In other words, you must ask rselves 


whether or not you would place as much credence 


in the testimony of a rson who has been con- 


victed of a crime as you would in the testimony 
of 2 person who has not been convicted of a crime." 


{Emphasis Supplied]. 
The charge itself shows the inherent impossibility of 


instructing on a matter so prejudicial. The court asked the 


jury, rhetorically, if they would place as much credence 


on the testimony of a person who has been convicted of a 
crime as they would on that of an individual who had not 
been convicted. At a minimum, this indicated to the jury 


that Appellant, because of his record, was to be set apart 
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from persons without such ta:nt. This is not meant as a 


criticism of the instruction given, but rather of the 


13/ 


concept that a court can instruct on a mater so prejudicial. 
The prejudicial impact was particulafly telling here 

as one of the crimes (attempted petit larceny) eal OF a 

type paralleling the crime for which AppeYlant <A ee 

tried. The misuse the jury may have made,of this evidence 


as bearing on guilt is apparent. 
The highly prejudicial nature of prior convictions was 
g | 
underscored by this court in Fenwick v. U:S., 102 U.S. App. 


D.C. 212, 252 F.2d 124 (1958). In that case five prior con- 


victions were introduced to impeach the defendant; four of 
| 


them were proper, but the fifth was pending appeal, which 


prohibits its introduction. The court reversed despite the 


t 


13/ “The more carefully the deferse attorney 
and the court warn the juryéthat its. 
purpose is only to test Fe saree ae 
the more emphasized the fact becomes 
that the jury has before thdm one who 
has been convicted of crime fore, | 
that he is up for trial again, and that 
it is perhaps time that sométhing should 
be done about it." Ladd supra, 190. | 


| 
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fact that four convictions were properly introduced and 
the fifth was subsequently affirmed. The court, even 
under these circumstances, stated that it could ‘not be 
certain the defendant was not prejudiced in this sensitive 


area. Similarly, Appellant was prejudiced here. 


CONCLUSION 


For the foregoing reasons, Appellanf's conviction 


should be set aside and a new trial ordered. 


Respectfully submitted, 
/s/ Stanley O. Sher 
STANLEY O. SHER 
Bebchick & Sher 
818-18th Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this Court) 


December 3, 1965 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19741 
Cuark K. JosePH, APPELLANT 
v. 
Unrrep Stares oF AMERICA, APPELLEE 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A one-count indictment charging appellant with robbery 
under 22 D.C. Code § 2901 was filed in the District Court on 
March 29, 1965. Following a plea of not guilty, appellant was 
tried by a jury which rendered a verdict of guilty as charged. 
He was subsequently sentenced to a prison term of from two to 
six years. 

Appellant’s arrest followed an incident which occurred on 
February 18, 1965, near a Safeway supermarket in the North- 
west section of the District of Columbia. As Louise Jordan, 
the victim, was entering the Safeway, two youths brushed 
against her and removed her purse from her pocket, whereupon 
she seized appellant, one of the youths, and held him (Tr. 5-6). 
The victim, with the assistance of Mr. James Dennell, con- 
tinued to hold appellant until a policeman arrived at the scene 
and placed him under arrest (Tr. 6,25). Mr. Dennell testified 
at trial that as he approached Mrs. Jordan, who was struggling 
with appellant, he observed appellant throw the purse to an- 
other youth, the latter running away (Tr. 24-25). Thesecond 

q@) 
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youth was never apprehended (Tr. 40) and the purse never 
recovered (Tr. 41). 

Appellant took the stand in his own behalf and denied any 
participation in the robbery (Tr. 47). On cross-examination 
the Government inquired, for impeachment purposes, as to 
two previous misdemeanor convictions of appellant, carrying & 
dangerous weapon and attempted petit larceny. Over defense 
counsel's objection that the previous convictions did not in- 
volve felonies, appellant was directed to answer and admitted 
the convictions (Tr. 52). Appellant testified that he had been 
employed at Sears Department Store. However, he was un- 
able to produce W-2 tax forms to prove his employment and 
testified on cross-examination that he never received such forms 
(Tr. 53-54). The Government also attacked appellant’s 
credibility on cross-examination by showing that, although 
appellant had testified that a clerk at the Safeway had seen 
him shopping there, he was unable to produce her to testify at 
trial (Tr. 56)- z 

The Government, in rebuttal, recalled the arresting officer 
who denied appellant’s testimony in several respects. He 
testified that, contrary to appellant’s testimony, the latter 
never mentioned to him that he had been shopping at the Safe- 
way and that he (the officer) never told appellant that he could 
leave the scene (Tr. 63-64). 

Government counsel, in his closing argument, in addition to 
pointing out the inconsistencies between the testimony of the 
three Government witnesses and that of sppellant, and other 
impeaching factors (Tr. 65-67), stated: 

Remember, on the issue of credibility, he has twiee 
been convicted of crimes in this community. Are you 
going to take his word over the word of these two hard 
working people and this officer? The Government cer- 
tainly hopes not. (Tr. 73) 

Defense counsel noted no objection at trial to the Government's 
closing argument. 

The Court charged, in part, as follows: 

There has been introduced in this case, ladies and 
gentlemen of the jury, two convictions of the defendant. 
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One for carrying a deadly weapon, and one for attempted 
petit larceny. 

The purpose of that is not for you to believe that be- 
cause he has been convicted of two offenses in the past, 
that it follows from that, that he must be guilty of this 
one. The only purpose of the introduction of a record 
of any defendant or any witness goes to the credibility 
of the witness. 

In other words, you must ask yourselves whether or 
not you would place as much credence in the testimony 
of a person who has been convicted of a crime as you 
would in the testimony of a person who has not been con- 
victed of acrime. (Tr. 81-82) 

The trial judge had previously charged the jury as to other 
factors they could consider in determining the credit to be given 
to the testimony of any witness, e.g., whether the witness was 
contradicted on the material facts, whether he had an interest 
in the outcome of the trial, and whether the jury considered 
his testimony probable or improbable and in harmony or in- 
congruity with other testimony in the case that they found 
established beyond a reasonable doubt (Tr. 78-79). 


STATUTE INVOLVED 


Title 14, District of Columbia Code, Section 305 (Supp. IV 
1965), provides: 

A person is not incompetent to testify, in either civil 
or criminal proceedings, by reason of his having been 
convicted of crime. The fact of conviction may be given 
in evidence to affect his credibility as a witness, either 
upon the cross-examination of the witness or by evidence 
aliunde; and the party cross-examining is not bound 
by his answers as to such matters. To prove the con- 
viction of the crime the certificate, under seal, of the 
clerk of the court wherein proceedings containing the 
conviction were had, stating the fact of the conviction 
and for what cause, is sufficient. 
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SUMMARY OF ARGUMENT 
I 

Impeachment of witnesses by introducing prior convictions 
for crime is governed in the District of Columbia by statute. 
14 D.C. Code $305 and its predecessors have been uniformly 
interpreted as embracing misdemeanor, as well as felony, con- 
victions. In the face of this long-standing judicial construc- 
tion, Congress substantially reenacted the statute. For this 
reason, the Court presently lacks the power to reinterpret 
section 305. 

Moreover, existing precedents past construe section 305. 
The section employs the word “crime,” a term generally ac- 
cepted as meaning both felony and mi saindcteaoe. If Congress 
had intended to limit the statute to felonies or crimes involving 
moral turpitude, it could have easily done so by employing 
words to that effect. 


0 
In addition to showing his prior convictions, the Government 
provided testimony directly conflicting with that of appellant, 
elicited from him that, although he claimed he had been pre- 


viously employed, he had never received any W-—2 tax forms, 
and pointed out that appellant was unable to produce any 
witnesses to corroborate his testimony, all tending to. impeach 
his credibility. On these facts, the prior conviction evidence 
was merely cumulative and its admission, if erroneous, con- 
stituted harmless error. 
ARGUMENT 
L. The prior misdemeanor convictions were properly admitted 
(see Tr. 52, 73, 81-82) 

The admissibility of prior convictions to impeach a witness 
is governed in the District of Columbia by 14 D.C. Code § 305. 
At common aw in this jurisdiction,” as well as in England, 
all states and the Federal courts,? persons convicted of felony 

-2 Langdon v. Evans, 14 D.C. (3 Mackey) 1, 15-17 (1883) ; United States 
v. Brown, 4 D.C. (4 Cranch, C.C.) 607 (1835) ; United States v. Rutherford, 
2 D.C. (2 Cranch, C.C.) 528 (1824); United States v. Porter, 2 D.C. (2 
Cranch, C.C.) 60 (1812). 


*See McCormick, Evidence $43, at 89 (1954); 2 Wigmore, Evidence 
$$ 519-523 (3d ed. 1940). 


and certain misdemeanors were incompetent to testify at all 
in either civil or criminal cases. The original forebear of sec- 
tion 305 was enacted in 1901 to change this rule.. Clawans v. 
District of Columbia, 61 App. D.C. 298, 62 F. 2d 383 (1932), 
aff'd, 300 U.S. 617 (1987); Murray v. United States, 53 App. 
D.C. 119, 125, 288 Fed. 1008, 1014 (1923), cert. denied, 262 
US. 757. So far as our research has disclosed, every jurisdic- 
tion now authorizes proof of a prior conviction to affect the 
credibility of a witness Thus section 305 provides that the 
fact of conviction of crime “may be given in evidence to affect 
his credibility as a witness * * * .” 
Tt has always been assumed ’that section 305 applies equally 
to defendants and other witnesses. 

[A] defendant who voluntarily offers himself as a 
witness in his own behalf is, like any other witness, sub- 
ject to have his evidence impeached by # showing that 
he has been convicted of a crime * * * . 

Clawans v. District of Columbia, supra at 299, 62 F. 2d at 384. 
Accord, Murray v. United States, supra (“The defendant, 
shaving become a witness in his own behalf, comes within its 
[$305’s]' provisions”); Hall v. United States, $4 US. App. 
D.C. 209; 211, 171 F. 2d 347, 349 (1948) (the defendant “sought 
the jury’s credence” and thus was subject to impeachment with 
a prior conviction) ; Goode v. United States, 80 US. App. D.C. 
67, 68, 149 F. 2d'377, 378 (1945) (“We have stated more than 
once that when an accused offers himself as a witness, his 
credibility may be impeached as in the case of any other wit- 
ness, and that, by local statute, irrelevant though they may 
appear to be, previous convictions of a crime may. be shown to 
that end.”) [Footnote omitited.] 

Section 305 and its predecessors have been before this Court 
many times, especially for construction of the word “crime 

* Act of March S, 1901, $1 Stat. 1857, ch. S54, § 1067. 

“Weiner v. United States, 20 F. 2d 522 (3d Cir, 1927) ; Solomon v. United 
States, 207 Fed. S2 (1st Cir. 1924); Gordon v. United States, 254 Fed. 53 
(Sth Cir. 1918) ; Rosen v. United States, 245 U.S. 467, 471 (1918) (dictum) ; 


sce McCormick, supra at 89; 3 Wigmore, supra, $$ 996(4), 987(4). But 
see Luck v. United States, ——U.S. App. D.C. ——, 348 F. 2d 763 (195). 
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contained therein’ In Murray v. United States, supra, con- 
fronted with a case in which five misdemeanor convictions had 
been inquired about on cross-examination of the defendant, 
this Court held that the trial judge properly directed the 
defendant to answer: 

[T]here is no ambiguity in the section, and the de- 
fendant, having become a witness in his own behalf, 
comes within its provisions. The fact of former con- 
victions of crime were properly shown to affect his credit. 

The claim that the word “crime,” as used in the sec- 
tion, refers to felonies only, does not impress us, because, 
had Congress so intended, it were easy to so state, and 
also because the word “erime,” as commonly understood, 
ineludes both felonies and misdemeanors. 

53 App. D.C. at 125, 288 Fed. at 1014. 

In Clawans v. District of Columbia, supra, the Government 
sought to impeach the defendant by inquiring as to a prior con- 
viction for violating a municipal ordinance. This was held to 
be improper. 

But the basis of the admissibility of convictions al- 
ways was and always should be grounded upon the 
theory that the depraved character of persons who com- 
mit erimes involving moral corruption makes them un- 
worthy of trust in testifying. This theory, however, 
has little or no basis in the violation of municipal ordi- 
nances, or for that matter misdemeanors, involving no 
element of inherent wickedness. 61 App. D.C. at 299, 
62 F.2d. at 384. [Emphasis added]. 

® Yr has been held that there must be a conviction, Sanford v. United States, 
€9 App. D.C. 44, 96 F. 24 325 (1968) (“It is improper, for impeachment 
purposes, to show accusation, arrest, or indictment * * *.”), and the con- 
viction must be final. Femcick v. United States, 102 U.S. App. D.C. 212, 252 
F. 24 124 (1958) (“{PJendency of an appeal prevents the prosecution from 
proving a previous conviction for impeachment purposes.”) In addition, 
this Court bas held that a disposition in juvenile court, Brown v. United 
States, 119 U.S. App. D.C. 203, 338 F. 24 543 (1964); Thomas v. United 
States, T& App. D.C. 167, 121 F. 24 906 (1941), and an elected forfeiture of 
collateral for violation of 2 police regulation, Kitchen v. United States, 95 


U.S. App. D.C. 277, 221 F. 2d $82 (1955), are not embraced within the word 
“crime” contained in section 306. 
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The emphasized language in the Clawans case would appear 
to support the proposition forwarded by appellant on this ap- 
peal. However, that portion of the opinion was dictum and, 
when urged upon this Court in a subsequent case similar to the 
one at bar, was repudiated by the Court. 

Certain language in Clawans v. District of Columbia, 
61 App. D.C. 298, 62 F. 2d 383, 384, may seem to give 
some support to appellant’s contention [that a prior 
misdemeanor conviction is not admissible to impeach 
him] * * *. However, the language there used was in- 
tended only to distinguish between crimes as such, and 
that type of delicts which are prohibited by municipal 
ordinances. It was not intended to modify the plain 
language of the statute. The test provided by Con- 
gress is clear and certain. Any person who has been 
convicted of a crime, i.e., a felony or misdemeanor, may 
have that fact given to affect his credit as a witness.* 
Bostic v. United States, 68 App. D.C. 167, 168, 94 F. 2d 636, 637 
(1937), cert. denied, 303 U.S. 635. 

In the instant case, appellant’s prior convictions were final 
and come squarely within the terms of Bostic and Murray as 
misdemeanor convictions. If this Court chooses to hold their 
admission erroneous, it must overrule the line of cases that in- 
terpret “crime” in section 305 as embracing both felonies and 
misdemeanors.” 
in 1968 the Municipal Court of Appeals commented in Frost v. Heys, 
146 A. 2d 907 (D.C. Mun. App. 1958), that the word “crime,” as used in 
gection 305, “does not include ‘violation of municipal ordinances, or for 
that matter misdemeanors, involving no element of inherent wickedness.” 
Clawans v. District of Columbia, 61 App. D.C. 298, 290, 62 F. 2d 383, 354.” 
That court, like this Court in Clawens, was faced with a conviction for 
violating a municipal ordinance. Thus, to the extent that it implied mis- 
demeanors not involving an element of inherent wickedness are not em- 
braced by the statute, the decision is dictum. In addition, this dictum is 
based on dictum from Clawens subsequently repudiated by this Court. 

* Appellant places a great deal of reliance on United States v. Katz, 7? 
F. Supp. 485 (M.D. Pa. 1948), aff'd, 173 F. 2d 116 (Sd Cir. 1949), which <*- 
cites that the rule generally followed by Federal courts limits the admission 
of prior misdemeanor convictions to those involving orimine felsi. It is 
submitted that the Katz case and the rule followed generally by federal 
courts are irrelevant to the question involved on this appeal, since the 


admission of misdemeanor conrictions in this jurisdiction Is purely statu- 
tory and depends solely upon the construction of 14 D.C. Code § 305. 
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‘A threshold question of power also presents itself. In Bostic 
Vv. United States, supra, this Court refused to limit the word 
“crime” in section 305 to crimes involving moral turpitude in 
view of the “plain language” of the statute. “Indeed,” said the 
Court, “it is not within our province to legislate in such manner 
and thus defeat one of the most important objects of the 
statute? 68 App. D.C. at 169, 94 F. 2d at 638. 

This Court quashed a similar attempt to limit section 305 in 
Campbell v. United States, 85 US. App. D.C. 133, 185, 176 F. 
2d 45, 46 €1949). 

Save for these decisions’ [holding misdemeanor con- 
victions admissible], we should be inclined to construe 
the word “crime” in the statute as being synonymous 
with the word “felony,” thus attributing to Congress 
the intention of merely codifying the common law rule 
which has a reasonable basis, instead of extending it to 
include misdemeanors, which may not involve moral 
turpitude from which depravity may be inferred. But 
we are not disposed to disturb a statutory construction 
which has been followed for more than a quarter of a 
century, especially since Congress has not seen fit during 
that long period to manifest dissatisfaction with it by 
amending the Code provision. [Emphasis added-] 

Finally, in Richards v. United States, 89 US. App. D.C. 354, 
356, 192 F. 2d 602, 605 (1951), cert. denied, 342 US. 946, this 
Court, refusing to hold that a pardon precluded impeachment 
by 2 conviction, said in strong language: 

[T]he fundamental question here is whether an excep- 
tion should be engrafted on the general rule—which is 
statutory in this jurisdiction—that where a defendant 
takes the stand the prosecutor may question him con- 
cerning prior convictions, in an effort to attack his 
credibility * * *. 

Since the rule is statutory in the District of Columbia, 
there may be real doubt as to our power to create such 
an exception. Certainly, we cannot evolve an exception 
not in harmony with the basic purpose and reasoning 
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of. the legislation. [Footnote omitted and emphasis 
added.] 

Subsequent to these decisions indicating apprehension, and 
perhaps powerlessness, on the part of this Court to modify 
earlier decisions interpreting section 305 in view of long-stand- 
ing legislative acquiescence, Congress substantially reenacted 
the section, with minor changes in phraseology.* . This Court 
should be even more cautious about disturbing the earlier 
precedents since the statute’s reenactment” Ifa change is to 
be wrought, Congressional amendment of section 305 is re- 
quired. Appellant is presently knocking at the wrong door. 

Had Congress intended to limit the statute to the admis- 
sion of felonies. or crimes involving moral turpitude, it could 
have easily done so by employing words to that effect. It 
chose, however, to use the word “crime,” the common under- 
standing of which includes both felonies and misdemeanors. 
Murray v. United States, supra, 53 App. D.C. at 125, 288 Fed. 
at 10142° Assuming this Court has power to reinterpret section 
305, it should not do so because its prior decisions are correct. 


* Act of December 23, 1963, 77 Stat. 519, Pub. L. 88-241 $1. 


*The doctrine of implied enactment of a judicial construction upon reen- 
actment of a statute is one factor in the total effort to give fair meaning to 
language. FCC v. CBS, $11 U.S. 132 (1940). “[Ty]he long.and well-settled. 
construction of [an] Act, plus reenactment * * * without change of the 
established interpretation, [are] most persuasive indications [that’the judi- 
cial construction] has become part of the warp and woof of the legislation.” 
Francis v. Southern Pac. Co., 383 U.S. 445, 450 (1948). 

*In addition to Murrey and authorities cited therein, see Black, Lew 
Dictionary p. 446 (4th ed. 1951) (“[Tyhe detter use appears to be to make 
crime a term of broad and general import, including both felonies and mis- 
demeanors and hence covering all infractions of the criminal law.”) ; Ballen- 
tine, Low Dictionary p. 300 (1948 ed.) (“The word [crime] includes both 


far, that it should only read misdemeanors out of the meaning of the staty te. 
It would be just as much an infringement on the legislative power to he'd 
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IL. The admission of prior misdemeanor convictions did not 
constitute reversible error (Tr. 53-54, 56, 65-67, 73, 78-79, 
S1-82, 83) 

Assuming this Court holds that the trial court erroneously 
admitted appellant’s prior misdemeanor convictions, in the 
cireumstances of the instant case this did not constitute revers- 
ible error. The Supreme Court in Kotteakos v. United States, 
323 US. 750, 764-765 (1946), laid down certain guidelines to be 

determining whether errors influ- 

reversal. The Kotteakos 

the type presently before 

~ es, supra. There, in af- 

firming appellant’s conviction even though the trial court 

exroneously permitted inquiry as toa previous conviction which 
was the subject of a pending appeal, this court commented: 

In the light of these guiding principles [referring to 
Kotteakos}, we have carefully read the transcript of the 
evidence in this case in an attempt to determine what 
effect the erroneous admission of the evidence of Camp- 
bell’s conviction for petit larceny may have had upon the 
judgment of the jurors. We are fully persuaded that it 
had very slight, if any, effect. 

$5 US. App. DC. at 136, 176 F. 2d. at 48. 

In the instant case, the jury had before it, in addition to 
appellant’s admission of two prior misdemeanor convictions, 
his incredible testimony regarding former employment (Tr. 
53-54), his inability to produce witnesses to corroborate his 
testimony although he alleged they existed (Tr. 56), and his 


that misdemeanors are not included within the statute ae it would be to 
bold that felonies are not covered. 

also Court to an annotation, 161 ALB. 233, for the 

to 14 D.C. Code § 306 have been construed 

‘A careful reading of that annotation, and those 

it supplements, refers the reader to numerous state cases where the word 

werime” in the state statute has been construed to include both felonies and 

misdemeanors. See, ¢.9., Watts v. State, 187 P. 2d 268 (Okla. 1948) ; State 

v. Friedman, 124 W. Va. 4, 18 8.E. 24 653 (1942) ; State v. Sims, 213 N.C. 500, 

197 SE. 176 (1988) ; State v. Bagby, 388 Mo. 951, 93 S.W. 24 241 (1986) ; 

State v. Maloney, 125 Wash. 200, 287 Pac. 726 (1925) ; State v. Henson, 50 

AtL 468 (NJ. 1901). 


11 


testimony which directly conflicted with that of the arresting 
officer and other Government witnesses (Tr. 63-64). The 
prior conviction evidence was merely cumulative in its im- 
peaching effect.2 Moreover, the trial judge specifically 
charged the jury that the admission of previous convictions was 
to be used by them solely for the purpose of determining what 
credit. should be given to appellant’s testimony (Tr. 81-82). 
The jury were also instructed that they could consider the 
witness’ interest in the outcome of the trial, whether he was 
contradicted on the material facts, and whether his testimony 
was in harmony with other testimony they found to be estab- 
lished beyond a reasonable doubt (Tr. 78-79). 

Considering the evidence before the jury in its “total set- 
ting,” the error, if the Court chooses to hold the admission of 
appellant’s prior convictions to be error, “did not influence the 
jury, or had but very slight effect,” and, therefore, did not con- 
stitute reversible error.** 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
Davi G. Brsss, 
United States Attorney. 


Frank Q. NEBEKER, 

Witt C. Werrz£1, Jr., 

Cxartes A. Mays, 
Assistant United States Attorneys. 


» Appellant strongly relies on Fenwick v. United States, supra, in urging 
this Court to reverse the instant case if it holds the admission of his prior 
convictions erroneous. While the Court in Fenwick reversed because a 
conviction that was pending appeal was inquired about, the Court com- 
mented that “the Government’s case developed through two alleged ac 
complices who had grounds for hostility, purported to demonstrate a pattern 
of conduct, a continuing scheme, a plan, directly denied by appellant.” In 
the instant appeal, unlike Fenwick, appellant's prior convictions were in- 
quired about solely for impeachment purposes, and the Government's case 
was developed through the victim, a disinterested witness, and a police 
officer. Moreover, other impeaching factors, discussed above, were 
presented to the jury. It is submitted that the instant appeal is more like 
Campdell than Fenwick. 

* FR. Crim. P. 52(a). 
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No. 19,741 


REPLY BRIEF FOR APPELLANT 
———— 


Appellee’s basic position may be summarized as follows: 
Since prior cases have construed 14 D.c. Code §305 to embrace 
misdemeanors, this court “lacks the Power” to exclude the 


use of misdemeanor convictions for impeachment purposes 


(Appellee’s brief, Summary of Argument) . 


At the outset, it is submitted that Rppellee's brief 
is more significant for what it omits than for what it 


affirmatively argues. The major portion of the Government's 
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brief urges that pest precedents in this jurisdiction have 
interpreted the statute to cover misdemeanors --a point 

made clear in Appellant’s opening brief and one which he 

does not dispute. Conversely, the Government fails to take 
issue with -- or even comment on -— Appellant's basic argument. 
In Part B of his opening brief Appellant argued that the 
introduction of misdemeanor convictions to impeach a defendant 
is fundamentally inimical to a fair trial as it: a deters 

a defendant from taking the stand; (2) is in fact irrelevant 
to credibility; (3) is unnecessary to attack credibility; and 
(4) is so prejudicial that juries, despite Limiting instructions, 
consistently misuse such evidence to infer guilt. Nowhere 
does the Government deny these contentions. It would seem 
fair, therefore, to conclude that Appellee does not attempt 

to justify any need for the practice, nor does it erieecion 

the evils readily apparent, but simply maintains that this 
court is powerless to correct them. Appellant submits that 

it is not. In fact, the rationale of Luck ‘v._U.S., —__U.S. 


App. D.c. » 348 F.2d 763 (1965) strongly suggests this 


| 
court has already exercised this power (See Argument I Cc 
t 


below). 


Since the principal issue has been narrowed to the 
court's power to overrule past precedent in this area, Appel- 
iant"s reply brief is devoted to discussion of this point 


rather than further attack on the practice itself. 


ARGUMENT 


I. THIS COURT HAS THE POWER TO EXCLUDE MISDEMEANOR CONVICTIONS 


FROM THE PURVIEW OF 14 D.C. CODE §305. 


A. There Is No Indication That Congress Intended To Cover 


Misdemeanors Under The Statute. 


Neither Appellant nor Appellee has pointed to any 
legislative history showing that Congress intended, or did 
not intend, to cover misdemeanors under §305. Absent any 
evidence of congressional intent, Appellee, relying on a 
general principle of statutory construction, argues that 
Congress has sanctioned the prior judicial interpretations 
@s it made no substantial amendments when re-enacting the 
statute in 1963. That rule of construction, however, is 


subject to the common sense corollary that: 
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--.-the acquiescence of the legislature seems 
to be of small matter where there is no. 
evidence to the effect that the statute or 
contemporaneous interpretation was called 

to the legislature's attention..." Sutherland, 


Statutory Construction,3rd ed., Vol. 2, §5109, 
bp. 525. 1/ 


There is no evidence that Congress ever considered the question 


at issue here when re-enacting §305. Hence, re-enactment is 
Yo 


of no aid in assessing the intent of Congress. If Congress 


is so firmly committed -- albeit tacitly -- to Appellee's 


1/ Similarly, the Supreme Court has stated that, “Re- 
enactment -=- particularly without the slightest affirmative 
indication that Congress ever had the [prior] decision before 
it -- is an unreliable indicium at best." Conmissioner Vv. 
Glenshaw Glass Co., 348 U.S. 426, 431 (1955). 


2/ Re-enactment in this instance sheds even less light 
on congressional intent than might otherwisdé be the case: the 
re-enactment of §305 was merely one small part in the 
codification of Part II of the District of Columbia Code, 
“Judiciary and Judicial Procedure" (P.L. 88-241, 77 Stat. 
519). 


interpretation, it might be asked why Congress has not 


altered the prevailing rule in the Federal courts which bars 
the use of misGemeanor convictions for impeachment. E.g. 
Scaffidi v. United States, 37 F.2d 203, 206-211 (lst Cir. 
1930) and the cases cited therein. 

Apart from the policy reasons set forth in his 
opening brief and the constitutional considerations discussed 
below, Appellant submits that in the absence of any congres- 
sional mandate, the most reasonable interpretation of the 
statute is one in harmony with its historical purpose. That 
is, since the statute is designed to remove the common law 
impediment which prohibited testimony from convicted felons, 
it has no application to misdemeanors (See Appellant's 


3 
brief pp. 14, 26-27). Certainly in this context the court 


3/ This court has indicated it is free to exclude petty 
misdemeanors from the reach of the statute: 


"Another tactic, the propriety of which 
we need not consider for decision in this case, 
involved the use, for impeachment purposes, of 
petty misdemeanor convictions (drunk and dis- 
orderly conduct), unrelated to the traits of 
honesty or truthfulness.“ Jones v. U.S., 119 
U.S. App. D.C. 213, Note 4, 338 F.2d 553, Note 
4 (1964). 
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is not powerless to reinterpret the statute. 


B. Excluding Misdemeanors From The Statute Would Avoid 
Constitutional Questions. 


ie 


Overruling prior precedents should not be undertaken 


lightly. Concomitantly, as the Supreme Court has recently 
stated, sound judicial responsibilities require a court to 
take a fresh look at precedent which has proven less than 


satisfactory: 2 


4/ See State v. Williams, 87 S.W. 24 175, 180-184 
(Sp. Ct. Mo. 1935) Overturning a rule of evidence based in 
part on statutory construction, acquiesced in and re-enacted 
by the legislature and followea in thirty cases, which per- 
mitted impeachment of a criminal defendant by showing his 
generally bad moral reputation. The court iimited the prac- 
tice to evidence relevant to reputation for truth and 
veracity. 


= — 


“.-.we would fall short in our responsibili- 
ties if we did not accept this opportunity 

to take a fresh look at the problem. We 
believe that considerations of stare decisis 
should not deter us from this course. Unless 
inexorably commanded by statute, a procedural 
principle of this importance should not be 
kept on the books in the name of stare decisis 
once it is proved to be unworkable in practice; 
the mischievous consequences to litigants and 
courts alike from the perpetuation of an unwork- 
able rule are too great." Swift & Company v. 
Wickham, U.S. » decided November 22, 
1965, slip opinion, Ppp. 4-5. 


The dissent in Swift also reiterates the long-recognized 
proposition that a court is free to overturn prior statutory 


constructions particularly to avoid constitutional problems: 


“Stare decisis is no immutable principle. 
fFootnote omitted]. There are many occasions when 
this Court has overturned a prior decision, 
especially in matters involving an interpretation 
of the Constitution or where the problem of 
Statutory construction had constitutional 
overtones.” (Id., dissent at p. 5). 


Here the constitutional overtones are two-fold. Pirst, 
the statute at issue permits evidence of prior crimes to 
affect credibility. Nevertheless, this court, as well as 
various commentators, have indicated -- and it is not denied 


by Appellee -- that most prior convictions have little if any 
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relation to credibility (See Appellant's brief, Pp. 24=25) . 
In U.S. v. Romano, _—iU.S. —_.. decided November 22, 1965, 
the Supreme Court reaffirmed the settled chnstitutional pro- 
hibition forbidding Congress from making a legislative 
determination establishing a rule of evidence when there is 
no rational connection between the fact proved and the fact 
presumed: If the "inference of one from proof of the other 
is arbitrary because of the lack of connection between the 
two in common experience" or "[{W)here the inference is so 
strained as not to have a reasonable relation to the circum- 
stances of life as we know them, it is not competent for the 


legislature to create it as a rule governing the procedure 


of courts." (slip opinion, at Pp. 3). Since §305 dictates 


that prior convictions have an effect on credibility, which 
is highly doubtful -- particularly in the case of misdemeanors 
where no moral turpitude is involved -- the constitutionality 
of the statute is open to question. | 

Second, §305 undoubtedly deters defendants from taking 
the stand. Again, this is not denied by Appellee. “In all 
probability a statute which flatly prohibits a defendant from 


testifying is unconstitutional. See Ferguson v. Georgia, 
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365 U.S. 570, 603 (1961) (concurring opinion). Statutory 
rules of evidence, suvch as §305, which have the same effect 
may have the same constitutional infirmity. 

In order to avoid the serious constitutional questions 
raised by §305, it is within the power of this court to over- 
rule prior precedents. 

C. The Standards Enunciated In The Luck Case Prohibit 

introduction Of Misdemeanor Convictions. 

Appellee asserts that this court is without power to 
exclude misdemeanors from the ambit of §305. Appellant sub- 
mits that a careful reading of the standards enunciated by 
this court in buck v. U.S., __U.S. App. D.C. __, 348 F.2d 
763 (1965) leads inexorably to the conclusion that misdemeanors 
are already ane 

In Luck the court held it was within the discretion of 
the trial judge to bar impeachment by use of prior convictions. 


The test established requires weighing of the “probative relevance 


5/ In the Luck case the prior conviction was for a 
felony and therefore the question of misdemeanors was not con- 
sidered. 
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of the prior conviction to the issue of credibility” against 


the “prejudicial effect" on the defendant (348 P.2a at 768) . 


Specifically, the court suggested consideration of: (1) the 


nature of the crimes; (2) the length of the criminal record; 
(3) the age and circumstances of the defendant; and (4) “above 
all" the extent to which it is more important for the jury to 
hear the defendant's story than to know of a prior conviction 
(Id. at 769). 

It is submitted that under the Luck rationale, the use of 
misdemeanors is per se an abuse of jaa Misdemeanor 
convictions, unrelated to credibility, can never be important 
to veracity, and conversely, can only deter ‘the defendant 
from taking the stand or unfairly prejudice fhim if he does. A 
recent note in the Georgetown Law Review draws the same ines- 


capable conclusion from Luck: 


6/ The only exceptions to this may be that misdemeanors 
concerning dishonesty or giving false statements may be admit- 
ted, or, misdemeanors may be admitted once the defendant 
opens the door by asserting his veracity. But see Awkard v. 
U.S., No. 18723, slip opinion, p.5, decided June 3, 1965. In 
any case, Appellant did not put his veracity in issve here. 
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“Thus, it is now doubtful that convictions of 
misdemeanors can be used to impeach one 
accused of a felony." Circuit Note: 1964- 
19€5 Term,54 Georgetown Law Journal 185, 
264 (1965). 
Further, in Luck, the court referring to “the nature of the 
prior crimes" cites Clawans v. D.C., 61 App. D.C. 298, 62 
F.2a 383 (1932) and Colter v. Einbinder, 184 F. Supp. 523 
(D.D.C. 1960) with approval. The language approved in these 
eases casts serious Goubt on the admissibility of misdemeanors: 
"This theory, however, has little or no basis 
in the violation of municipal ordinances, or 
for that matter, misdemeanors, involving no 
element of inherent wickedness." 61 App. D.C. 
at 299. 
If Luck is to have any salutary effect on the practice of admit- 


ting misdemeanors, the prohibition must be absolute. Not only 


does the language in Luck permit no other result, but this is 


an area where certainty is imperative. A defendant cannot 
wait until trial to find out if such evidence is admissibie. 
The defendant's entire defense, indeed, his decision to go to 
trial, may hinge on whether his prior misdemeanor convictions 
will be set before the jury. The preparation of an adequate 
defense cannot wait until the court rules on this point during 


trial. 
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Unless the certainty of a statutory reinterpretation 


is afforded, a fundamental purpose of Luck may be defeated: 

If the defendant deems his prior cemeck Sete to his 
decision, in all probability he will not take ‘he stand 

unless he knows that the prosecution will be flatly foreclosed. 
The fear that such an inquiry may arise at a later stage of 

the trial remains. Also, certain criteria for exercising the 
trial court's discretion (e.g., the availability of other 

metheds of impeachment, in fact, the impo: ce of the defendant's 


testimony) may only become apparent after the defendant has 


made the irrevocable and crucial choice to testify. _ McCormick 


strongly maintains that, even at the risk of being arbitrary. 


the rule in this area must be certain: 3 | 
“Moreover, it seems that shifting the burden 
to the judge's discretion is inexp¢dient, 
since only in a minority of cases will the 
judge have adequate information upon which to 
exercise such discretion. A clear’certain 
rule like the English one is preferable, des- 
pite its somewhat arbitrary cast. Perhaps : 
better still is the proposal of the Uniform 
Rules to limit impeachment to conviction of 
crimes ‘involving dishonesty or false state- 
ment', a fairly definite, but not arbitrary 
criterion." McCormick, Evidence, §43 (1954), p.91. 
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it is preferable to exclude inquiry concerning misdemeanors, 


On statutory grounds, rather than leave the uncertainty which 


will defeat the reasoning underpinning Luck. 


In any event, under the Luck criteria, undoubtedly 


introduction of “ppellant's two past misdemeanor convictions 
7/ 


was an abuse of discretion. Appellant, at the time of the 
trial, was indigent, 21 years old, and had a ninth grade 
education (Tr. 47). More important, the two misdemeanor convic- 
tions (carrying a dangerous weapon and attempted petit larceny) 
had no apparent relevance to Credibility; they were highly 
prejudicial particularly because of the similarity between the 


crime charged, robbery, and the past conviction for attempted 


i/ It is unclear from the record whether the trial 
judge realized he had discretion (Luck was decided some nine 
days after the trial). When defense counsel objected to the 
inquiry concerning prior misdemeanor convictions, the court 
responded, “It doesn't have to involve a felony.” (Tr. 52). 
At any rate, where introduction would constitute an abuse 
of discretion, whether the judge knew he had discretion or 
not, is irrelevant. Awkard v. U.S., supra, slip opinion, 

p. 5. 
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petit larceny; and there was no need to use prior convictions 


as the Government admittedly had impeached Appellant on a 


9 


number of other points. 

Virtually the only function of this evidence ae to 
prejudice Appellant. In the words of Luck, it was “more 
important" for the jury to hear Appellant's version of the 
facts -- which comprised his sole defense -- than to learn of 


the prior convictions unrelated to credibility. 


8/ "Intimations of past crimes, especially 
crimes similar to the crime charged, are 
extremely damaging to an accused." Awkard 
v. U.S., supra, slip opinion at 8. 


Also see Shimon v. U.S., ___U.«S. App. 
D.C. __, 352 F.2d 449, 454 (3965) 
where the court cautioned against the 
“prejudicial impact of impeachment 
questions involving the same kind of 


offense..." ; 


: 
9/ The testimony “had already been impeached and could 
be impeached further without reference to the prior arrests." 
Awkard v. U.S., supra, at 6. 
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II. ADMISSION OF APPELIANT'S PRIOR MISDEMEANOR CONVICTIONS 
IS NOT HARMLESS ERROR. 


—_—_—_—_—_—_—_— ee 


Appellee argues that the admission of Appellant's prior 
convictions, if erroneous, is harmless error because there 
was other impeachment evidence and, therefore, the prior 
convictions were only cumulative. 

in Awkard v. United States, Supra, despite the fact that 
there was “clearly sufficient evidence for the jury to convict" 
(at p. 1), and the court gave a limiting instruction, this 
court reversed. In that case, too, there was other cumulative 
impeaching evidence. But that, in fact, was one of the 
reasons for reversal as there was no need to impeach the 
witness by resorting to the defendant's prejudicial record. 
Even where evidence & guilt is “substantial“, the introduction 
of a prior record is not considered harmless error. Leigh 


v. United States, 113 U.S. App. D.C. 391, 392, 308 F.2d 


345, 346 (1962). Also see Brown v. United States, 119 U.S. 


App. D.C. 203, 207-208, 338 F.2d 543, 547-548 (1964). 
In any event, the reasoning in Jackson v. Denno, 378 U.S. 
368, 84 S. Ct. 1774 (1964) would seem to foreclose Appellee's 


contention of harmless error. 
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CONCLUSION | 


For the foregoing reasons, Appellant's conviction 


should be set aside and a new trial ordezed. 


Respectfull t submitted, 


/s/ Stahley OQ. Sher 
ST. 0. SHER 


BESCHICK & SHER 
818-18th Street, N.W. 
Wabhington, D.C. 20006 


Attofney for Appellant 
January 11, 1966 (@pppintea by this Court) 
“& 
CERTIFICATE OF SERVICE 
| 
I hereby certify that I have this 11th day of January, 
1966, sent a copy of the foregoing Reply Brief for Appellant 
to United States Attorney David G. Bress by mailing a copy 
to him, first class, postage prepaid, at the United States 
Court House, 3rd and Constitution Avenue, N.W., Washington, 
D.C. 


/s/ Stanley 0. Sher 


Stanley 0. Sher 


IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE 

DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeais 


for the Disc of Columbia Circuit 


FED APR19 1966 


CLARK K. JOSEPH, 


vs. 


UNITED STATES OF AMERICA, 


PETITION POR REHEARING EN BANC 
ee EEEERING EN BANC 


Appellant hereby petitions this court for rehearing en banc. 


Y 


The sole issue Appellant requests the court to consider is 
as follows: 
“Was it reversible error for the trial court 
to permit the Government On cross-examination to 


bring out Appellant's prior two misdemeanor convic-~ 
tions for the purposes of impeachment?" 


ee 
i/ On April 5, 1966, this court entered judgment affirming 


Appellant's robbery conviction without opinion. 
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Appellant submits that a definitive and affirmative statement 
of the law on this question is required because: (a) in contrast 
to the affirmance here, this court's Opinion in Lack v. United 
States, __U.S. App. D.C. __, 348 P.2d 763 (1965) indicates 
that misdemeanor convictions cannot be so utilized; (b) the 
instant issue is a common reoccurring problem which demands 
clarity and certainty -- which presently does not exist; and 

(c) permitting the introduction of Appellant's misdemeanor 
convictions for impeachment is not in consonance with the 


objectives of a fair trial, is prohibited by a majority of the 


federal courts, and has been universally condemned by the 


commentators. 


SUMMARY OF THE FACTS : 

Briefly, and insofar as relevant here, the facts are 
as follows. Appellant's only defense to the robbery conviction 
below was his credibility, i.e., his own testimony denying 
any participation in the crime. He offered no evidence support— 
ing his good character or credibility. Nonetheless, on cross—- 
examination Government counsel <- in his initial questions = 
asked Appellant if he were previously convicted in the Court 


of General Sessions for carrying a dangerous weapon and attempted 
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petit larceny (Tr. 52). Defense counsel entered objections 
to both questions; he was overruled, and Appellant admitted 
the prior misdemeanor convictions (Tr. 52). (For a more 

detailed statement of the facts, see Statement of the Case, 


Brief for Appellant, pp. 2-6). 


ARGUMENT 


I. 


The Standards Enunciated This Court In The Luck 


Case Proscribe Introduction of Misdemeanor Convictions 
————— eeeetion of misdemeanor Convictions 
For Impeachment Purposes. 


In Luck v. U.S., U.S. App. D.C. » 348 F.2d 763 


(1965), this court held it was within the discretion of the 
2/ 


trial judge to bar impeachment by use of prior convictions. 


2/ Prior to Luck, this court had articulated serious 
reservations concerning the propriety of using misdemeanor 
convictions to impeach a defendant. See Campbell v. U.S., 85 
App. D.C. 133, 135, 176 P.2a 45 (1949); Clawans v. District 
of Columbia, 61 App. D.C. 298, 299, 62 F.2d 383, 384 (1932). 
Nevertheless, before Luck, the cases clearly upheld the practice. 
E.g., Murray v. U.S., 53 App. D.c. 119, 288 P.1008 (1923) ; 
Bostic v. U.S., 68 App. D.C. 167, 94 P.2d 636 (1938). 


~4- 


The test established requires weighing of the “probative 


relevance of the prior conviction to the issue of credibility” 
against the “prejudicial effect" on the defendent (348 P.2da 
at 768). Specifically, the court suggested consideration of : 
(1) the nature of the crimes; (2) the length of ‘the criminal 
record; (3) the age and circumstances of the defendant; and 
(4) “above all” the extent to which it is more important for 
the jury to hear the defendant's story than to know of a prior 


conviction (Id. at 769). Pr 


« 


Under the Luck standards, introduction of Appellant's 


two past misdemeanor convictions was an abuse of discretion. 
Appellant, at the time of the trial, was indigent, 2 years 
old, and had a ninth grade education (Tr. 47). More important, 
the two misdemeanor convictions (carrying a aera weapon 
and attempted petit larceny) had no apparent relevance to 
credibility; they were highly prejudicial particularly because 
of the similarity between the crime charged, robbery, and 


3/ 


the past conviction for attempted petit larceny; and, there 


3/ “Intimations of past crimes, especially crimes similar 
to the crime charged, are extremely damaging to an accused." 
Awkard v. U.S., No. 18723, slip opinion at 8. Also see Shimon 
v. U.S., __U.S. App. D.C. __, 352 F.2d 449, 454 (1965) where 
the court cautioned against the “prejudicial impact of impeachment 
questions involving the same kind of offense..." 
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was no need to use prior convictions as the Government had 
impeached Appellant on a number of other points. (Tr. 53, 56, 
63-64) . 


Alternatively, applying the Luck rationale, permitting the 


use of misdemeanors, irrelated to dishonesty, is per se an 


abuse of discretion. It is significant that in Luck, the court 
in referring to “the nature of the prior crimes" cites Clawans 
v. D.C., 61 App. D.C. 298, 62 P.2d 383 (1932) and Colter v. 
Einbinder, 184 F. Supp. 523 (D.D.c. 1960) with approval. The 
language approved in these cases casts serious doubt on the 
admissibility of misdemeanors. (See 61 App. D.C. at 299, and 
184 P.Supp. at 525). It is submitted, moreover, that misdemeanor 
convictions, unrelated to credibility, can never be important 
to veracity, and conversely, can only deter the defendant from 
taking the stand or unfairly prejudice him if he does. Such 
convictions, therefore, are not admissible. A recent note 
in the Georgetown Law Review draws the same inescapable con- 
clusion from Luck: 

“Thus, it is now doubtful that convictions of 

misdemeanors can be used to impeach one 

accused of a felony.” Circuit Note: 1964- 


1965 Term, 54 Georgetown Law Journal 185, 
264 (1965). 
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The above reference obviously is not cited as binding precedent. 


It is cited simply to show that an objective source reads this 

court's decision in Luck as does Appellant a sacomecnors are 

flatly proscribed. Now, however, since aes affirmed 

Appellant's conviction, without opinion, how the cath standards 
i 

can possibly be interpreted to permit misdemeanor convictions, 


is left totally unclear. 


II. 


A_Definitive Statement Of The Law_In This 
a re ee 
Area Is Required. , 


It is submitted that it is almost as critical that the 


issue Appellant raises be definitively decided as it. is that 


the resolution be just. 


Certainty in this area is imperative Beyond doubt the 


introduction of past misdemeanor convictions at trial isa 
common and constantly reoccurring question. Further, in many 
cases, a defendant's decision to take the stand may rest on 
whether his past misdemeanor convictions will be set before the 
jury. In basic fairness to the defendant, he mst know whether 


| 
such evidence is admissible, or at least why it is so. Concom- 


itantly, the Government should have meaningfal standards to 
| 
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guide its cross-examination; without them, the danger of 
reversible error is ever present. 

A leading commentator has stated that a "clear certain rule", 
even at the risk of being arbitrary, is mandatory in this 
Situation. See McCormick, Evidence, §43, p.91. It is respectfully 
submitted that the affirmance of this case comes dangerously close 


to overruling, without explanation, the criteria enunciated only 


one year ago in Lack. At a minimum, a definitive en bane decision 


is required to guide future defendants, the trial court and the 


Government in treating misdemeanor convictions. 


Tit. 


Admissibility Of Misdemeanor Convictions For 
chment Is Inimical To A Fair Trial And Is 


In Conflict With The Majority Rule In The Pederal Courts. 


insofar as counsel is aware, every commentator who has 


written on the subject has condemned the practice of introducing 
4/ 


past convictions for impeachment purposes. This is so because it 


4/ B.g., Ladd, Credibility Tests - Current Trends, 89 U. Pa. 
Law Review 166, 184 (1940): McCormick, Evidence §43 at 89 (1954); 
Note, Procedural Protections of the Criminal Defendant - A reevalu- 
ation of the Privilege Against Self-Incrimination and the Rule 


Excluding Evidence of Propensity To Commit Crime, 78 Harvard Law 


(Pootnote continued next page) 


is fundamentally inimical to a fair trial. 


First, despite the obvious desirability for the jury to 


have the full facts, studies show that a "chief reason" defen- 
| 
dants <-- guilty and innocent -- fail to take the stand is fear 
of introduction of past records. Model Code of Evidence, Comment, 


Rule 106(3). Second, there is substantial agreement ‘that juries, 
t 

despite limiting instructions, consistently misuse past convic- 
7 | 


tions to infer guilt. See authorities cited fin Note 4 supra. 
Not surprisingly, the Uniform Rule of Evidence refers to this 
practice as one which results in the "smearing" of the defendant. 


Comment on Rule 21. Indeed, this court has recently acknowledged 
¢ 


that, “appellant's alleged guilt of the crime immediately charged 


against him may have been largely fixed by his proven guilt of 
other and past crimes." Smith v. United States, No. 19629, 
decided March 9, 1966, Slip Opinion, p.3. a 


Affirmatively, the practice has little ¢° commend it. It 
has been convincingly shown that past convictions are not needed 


by the Government to impeach a defendant. 72 Harvard Law Review 
Pui cot Ni el co eS 
Review 426, 440; Comment, Other Crimes Evidenced at Trial: Of 
Balancing and Other Matters, 70 Yale L.J. 763, 777 (1961); 
Comment on Uniform Rule of Evidence 21; Comment on Model Code 
of Evidence, Rule 106(3); E.N. Griswold, The Long View, American 
Bar Association Journal, Nov., 1965, p. 1017, 1021. | 

| 
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426, 440. And, in any event, there is serious doubt whether 
past convictions, unrelated to dishonesty, are even relevant 
to credibility. See Goode v. U.S., 80 U.S. App. D.C. 67, 68, 
149 P.2d 377 (1945). 

In recognition of these vices, the majority of federal 
courts -- as opposed to this jurisdiction -~ flatly bar mis- 
demeanor convictions for purposes of impeachment. See U.S. v. 
Katz, 78 P. Supp. 435 (M.D. Pa., 1948), aff'd 173 F.2d 116. 

In fact, this Court has recently questioned the propriety of 


bringing out misdemeanor convictions in order to impeach a 


defendant. Jones v. U.S., 119 U.S. App. D.C. 213, Note 4, 338 


F.2d 553 (1964). 

Lastly, Appellant urges that this case presents a sound 
record for passing on the point: Appellant was the only witness 
in his own defense and his entire defense hinged on his credi- 
bility; he presented no evidence supporting his good character 
or credibility; the misdemeanor convictions introduced were 
not of a dishonesty-evidencing nature; the question of the 
admissibility of the convictions is the only point presented; 
and it was preserved below by proper objections (Compare 


Smith v. U.S., supra). 
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Counsel hereby certifies that this petition is filed in 


good faith and not for the purposes of delay. 


CONCLUSION 


For the foregoing reasons Appellant requests that this 


Court hear the question presented by the Court en banc. 


Respectfully submitted, 
| 


_/s/ Stanley 0. Sher 
Stanley O. Sher 


Attorney for Appellant 
April 18, 1966 (Appointed by this Court) 


BEBCHICK & SHER 
818-18th Street, N.W. 
Washington, ;D.C. 20006 


CERTIFICATE OF SERVICE 


On this 18th day of April, 1966, I certify that I have 
served a copy of the foregoing Petition for Rehearing En Banc 
upon the U.S. Attorney for the District of Cdlumbia by 
depositing a copy of this Petition in the mail, postage prepaid, 
addressed to him at the U.S. Court House, 3rd and Constitution 


Avenue, Washington, D.C. 
ry 


s/ Stanle Sher _ 
Stanley G. Sher | 


